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Although a compulsory license does not result in a transfer of legal title 
and thus does not formally deprive the ownership rights from the IP owners, a 
government's authorization of a compulsory license does not fall within the 
scope of direct expropriation, it could break the interests balance between IP 
owners and host country. As this shows in field of international investment 
there will lose balance between private investors who are IP owner and public 
interest of host country. The compulsory license may result in disputes in the 
field of international investment. The reason of triggering these disputes in the 
mind of private investor maybe the compulsory license issued by the host 
country qualified as an indirect expropriation. As the possibility of occurring 
this kind of dispute and the real case happened in the society of international, 
this thesis tries to make a preliminary study on the legal issue of a compulsory 
license qualified as an indirect expropriation on the basis of analyzing the 
standards of establishment of indirect expropriation in order to providing 
directional guidance for international investment. 
The article is divided into three main parts: Introduction, Text and 
Conclusion. The text consists of three chapters. 
Chapter one introduces current situation of establishment of indirect 
expropriation from the perspectives of jurisprudence, legal norm and 
investment arbitration meanwhile the author approve rationality of the standard 
of effect and purpose test. This is a groundwork for exploration the conditions 
of a compulsory license qualifying as an indirect expropriation. 
Chapter two discuses the potential link of compulsory license and indirect 
expropriation. Firstly, the chapter analyzing the rules of compulsory license in 
investment agreements and advance possibility of investment disputes between 















failed to reach the expectations. Secondly, the author point out possibility of 
compulsory license violating protective clauses (including protection under 
expropriation) about investment in BITs through analyzing damage of 
monopolistic rights resulting from compulsory license and disputes in 
pharmaceutical industry. Finally, this chapter further proofs this possibility 
through analyzing economic impact in investment, interference in reasonable 
expectation of investor resulted from compulsory license and purpose of this 
action.   
Chapter three illustrates elements of compulsory license qualified as 
indirect expropriation. Firstly, there is a case citation in international 
investment to proof the necessity of this article’s legal research; secondly, 
taking the general elements of qualifying indirect expropriation into the special 
case of compulsory license, the author proposes using three phase analysis 
method to estimate whether the compulsory license qualified as indirect 
expropriation those are extent of deprivation constitute taking, promote to 
degree of indirect expropriation and purpose of government action. 
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引  言 
1 
引  言 
在双边投资条约（“Bilateral Investment Treaties”，简称 BITS）和其





① 而在 2004 年美国与乌拉圭签订的 BIT 中，则直接表述为“知识产权”，
这说明，美国承认知识产权的各种形式都可以成为投资的资产形式。②即使
作为无形资产的知识产权也会成为外国直接投资（“ Foreign Direct 
Investment”，简称 FDI）中非常重要的部分。事实也是如此，在世界第一






                                                 




③ SALACUSE, JESWALD W. BIT by BIT: The Growth of Bilateral Investment Treaties and Their Impact on 
Foreign Investment in Developing Countries[J], International Law, 1990, (24). 655.[EB/OL] 
http://heinonline.org/HOL/LandingPage?collection=journals&handle=hein.journals/intlyr24&div=53&id=&page. 
2011-10-29. 该篇文章认为自从 1959 年德国与巴基斯坦签订双边投资条约以来，之后三十年间国际社会共




 1959 年德国与巴基斯坦双边投资条约非常关注技术转让问题，第 10 条规定：“双方将彼此合作以促进科
学技术知识的交流与使用并发展培训设施，特别是那些能够提升生产力和生活水平的设施的使用。” 
⑤ TSAI,YU LIN. Compulsory Licenses for Access to Medicines, Expropriation and Investor-State Arbitration 
Under Bilateral Investment Agreements - Are There Issues Beyond the TRIPS Agreement?[J].International 
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